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National Republican 1 
Senatorial Connnittee; 9 
S t a n  Buckaby, as 'treasurst 1 

This brief responds on behalf of the,National 

Repuhlican Senatorial Committee ("NRSC") to the General 

Counsel's Brief of November 13, 1998, in Matter Under Review 

4 3 1 5 .  The Commission granted the NRSC an extension of time 

until today, January 15, 1999, in which to file a responsive 

brief. 

As explained below, the facts gathered by the General 

Counsel's Office in its investigation do not support, and in 

fact preclude, a "probable cause to believe" finding of c n y  

violations o f  the Federal Election Campaign A c t  of 1971, as 

amended, 2 U.S.C. SS 431 I et 3. ( " F E C A " ) .  The General Caunsel's 

Brief also misstates the law governing this Matter. 

Furthermore, the General Counsel's Office switched to a new 

legal theory in this Matter after the reason-to-believe stage of 

the process, in violation of the Administrative Procedure Act. 



This Matter arises from a complaint filed in 1996 on 
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behalf of Senator Max Baucus and the Friends o f  Max Baucus ‘96 

(“ the Baucus complaint”). The Baucus complaint alleged that the 

NRSC made disbursements €or radio and television advertisements 

in coordination wit.h then Montana Lieutenant Governor Dennis 

Rehberg’s campaign for the United States Senate seat held by 

Baucus. As a result of these disbursements, the Baucus 1 

cornplarnt alleged, the NRSC exceeded the limit on coordinated 

expenditures imposed by 2 U.S.C. § 44la(d). The Baucus 

cornplaint also alleqed t h a t  the NRSC impermissibly used non- 

’ Seven advertisements are at issue. The radio advertisements 
aired initially ori April 16, April 25, and May 8, and the 
television advertisements on May 12, May 24,  May 33, and June 
21. The MRSC paid either in whole or in part for the production 
and piacement of the advertisements. The NRSC is not prepared to 
concede that it spent exactly $309,292 on the advertisements, 
however, see Brief at 22; the checks in question covered 
advertising in more than one state and the staff simply chose to 
“assign“ half of each check to Montana. __ See Brief at 21 n.7, 
n.8. The scripts are Laid out  in the General Counsel’s Brief at 
pages 15 (April 16 and 2 5 ) ,  16 (May E ) ,  17 (May 12), 18 (May 24 
and 31), and 20 (June 21). The staff also investigated an 
advertisement for Rehberg that was broadcast by one radio 
station with an NRSC sponsorship identification. The NRSC 
submitted uncontroverted evidence that it did not pay for this 
advertisement, including a sworn affidavit from the media agency 
that produced the advertisement, explaining that it had -- on 
its own initiative -- produced two versions o f  the spot, one of 
which contained the MRSC sponsorship identification. The radio 
station in qfiestion apparently ran the NRSC label in error. 
Although the General Counsel’s Brief mentions the Rehberg 
advertisement, Brief at 20, 22-24, the staff appears to have 
abandoned any efforts to attribute this advertisement to the 
(continued e . . )  
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federal funds to finance the advertisements, in violation of 2 

U . S . C .  5 441b. In addition, the Baucus complaint alleged that 

the XRSC failed to report the disbursements as coordinated 

expenditures, in violation of  2 U.S.C. S 434(b). 

The NRSC responded to this complaint on July 10, 1986. 

The response included a factual account of each of the 

advercisements at issue, supported by affidav1t.s from Rehberg’s 

campaign manager as well as the media b u y e r  who placed the NRSC 

advertisements. On June 17, 1997, the Commission nevertheless 

found “reason to believe“ that the NRSC advertisements violated 

2 9 . S . C .  5s 434(b), 4 4 1 a i f ) ,  and 441b. This finding was based 

on a Factual and L e g a l  Analysis which asserted, among other 

things, that “the NRSCOs response leaves a number of questions 

unanswered.” Analysis at. 22. On August 26, 1997, the NRSC 

responded with additional factual information and legal argument 

incended ts put to rest the questions that the Analysis had 

deemed “urianswered. ’’ 

Following the submission of the NRSC’s August 26, 1997 

response (actached as  Exhibit A), which may not have been shared 

with t h e  Comnlssion, the General Counsel‘s Office conducted an 

invesciyation. That invest.igation inclltded the deposition of 

NHSC for purposes of finding a FECA violation. __ See Brief at 52- 
55. 
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th ree  individuals -- Dennis Rehberg (the candidate), Ladonna Lee 

i d  consultant for the Rehberg committee), and Jo Anne Barrihart 

(the poli.tical director of the NRSC in 1996). The NRSC also 

provided a variety of documents to che Commission relating to 

t h e  advertisements at issue, complying fully with the staff's 

i.nvestigati.on. On November 16, 1998, after concluding its 

investigation, t h e  General Counsel's Office recommended that the 

Commis:;ion find "pprobable cause" to believe that violations of 2 

C1.S.C. 5s 4 4 1 a ( f ) ,  441b, and 434(b), and 11 C . F . R .  S 1 0 2 . 5  had 

occurred -- and that a violation of 2 U . S . C .  S 4 4 1 a ( h )  had 

h )  had not been mentioned before this occurred. Section 441a 

point i n  the proceeding 

ARGwmNT 

I. The " F a ~ t s "  Ghabuned by the Gemekrl C o ~ ~ s d ' s  Office Do N e t  
Support, and in Pact P~raludm, a j e l ~ d i ~ t ~  of  Coordination. 

The General. Counsel's Brief concludes with the 

observacion that "the evidence shows that . . . the actual 
advertisements which the NRSC ran .in the spring of 1996 were 

apparectly produced wi tholrt i n p u t  fxom the R e h b e r g  campa ign  and 

were p i a c e d  w i r h o u t  the l a t t e r ' s  p r i o r  k n o w l e d g e  or a p p r o v a l  as 

t o  content, t i m i n g ,  and t a r g e t  a u d i e n c e s . "  Brief at 5 3 .  This 

concession alone precludes any finding of coordinati.on. 
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A. The Unc€iaput.ed Facts Show That Thets Mas No 
Courdinstian Between the W C  and the, €&&berg 
C a w p r i g n .  

Although the NRSC does not have copies of the 

depositions taken b y  the General Counsel's Office and has not 

seen the other materials gathered by the staff in the course of 

its investigation, we assume that the General Counsel's Brief 

csntains the excerpts the staff deemed most helpful to the 

General. Counsel's case. Even so, the facts presented in the 

Senerai Counsel's Brief do not support a finding of 

coordination. .- First, the deposition excerpts selected by the 

staff indicate that each deponent unequivocally deni.ed 

coord i  na t i on : 

0 B a m l a a x t .  "When asked whether the NRSC had consulted 
w i t h  any Republican candidates or  their consultants 
a b c u t  the content and placement of such advertising 
prior to the 1996 primary elections, Ms. Barnhart 
replied, 'No. "' Brief at 32 (Barnhart Dep. at 4 5 ) .  
"M3. Barnhart was asked if she discussed a prospective 
advertising campaign with Dennis Rehberg when he 
visited the NRSC in October of 1995. Her response was 
'NoI absolutely not. I didn't. It's not that I don' t  
remerier. I k:iow that I didn't."' Brief at 36 
(Barnhart Dep. at 3 6 ) .  "'Oh, to my knowledge, in no 
way was this ad, the contents of this ad, shared with 
the Rehberg campaign prior to its running. As I 
explained, we had a very strict policy on that; that 
was communicated to my staff, and I oversaw this 
process. " Brief at 41-42 (Barnhart Dep. at 96). 
"With regard to the other scripts, Ms. Barnhart again 
L-esponded 'NO' when asked if the Rehberg campaign 
would have seen them prior to their being aired. "' 
a r i e f  at 42 (Earnhart. Pep. at iO9, 111). 

e Rshkmpq. "When asked if tie talked with NRSC 
representatives about rnedia advertising, he answered 
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' N o .  Never been  -- a t  any  m e e t i n g ,  w e  d i d n ' t  t a l k  
about media .  ' " B r i e f  a t  33 (Rehberg  Dep. a t  4 3 ) .  
W i t h  r e s p e c t  t o  t h e  NRSC media campaign,  "he s t a t e d  
' Y o u  a s k e d  d i d  w e  a s k  t o  have  Baucus i n c l u d e d .  We 
z e v e r  d i d .  ' l e  B r i e f  a t  3 5  (Rehberg  Dep. a t  9 2 ) .  "When 
a s k e d  i f  h e  remembered any  c o n v e r s a t i o n s  a b o u t  t h e  
NRSC media campaign d u r i n g  h i s  t i m e  i n  t h e i r  b u i l d i n g  
i n  O c t o b e r ,  Mr. Rehberg z e p l i e d ,  ' N e v e r .  ' "  B r i e f  a t  
3 6  (Rehberg  Dep. a t  8 1 ) .  " a sked  a g a i n  w h e t h e r ,  d u r i n g  
h i s  rneezings a t  NRSC h e a d q u a r t e r s  on March 2 1 s t ,  h e  
d i s c u s s e d  a media  campaign,  M r .  Rehberg r e p l . i e d :  
' T h e r e  was n e v e r  a d i s c u s s i o n  o f  media." '  B r i e f  a t  4 0  
!Rehberg Dep. a t  1 0 6 ) .  "When a s k e d  d u r i n g  h i s  
d e p o s i t i o n  i f  h e  had d i s c u s s e d  p o s s i b l e  s c r i p t s  w i t h  
an  NRSC r e p r e s e n t a t i v e  a t  any  t i m e ,  M r .  Rehberg 
r e sponded :  ' N W e K . ' P '  B r i e f  a t  42 (Rehberg  Dep. a t  
1 2 4 ) .  "A:  Under no c o n d i t i o n  d i d  w e  ever d i s c u s s  
media ,  c o n t e n t  or a d s .  Q: So you were n e v e r  shown 
l a n g u a a e  . . . p r i o r  t o  a i r i n g ?  A :  I d i d n ' t  e v e n  know 
t h e  a d s  e x i s t e d  p r i o r  t o  a i r i n g . "  I d .  __ 

0 Lee. I"' Y :  Did s h e  a s k  f o r  a n y  i n p u t  f rom you? A: No. - 
T h e y  n e v e r  a s k  f o r  any  i n p u t  f rom u s .  Q: They d i d n ' t  
a s k  f o r  your  c r i t i q u e  a s  t o  i t h e ]  c o n t e n t  of what t h e y  
were p l a n n i n g  t o  do, o r  a s k  f o r  s u g g e s t i o n s ?  A:  No. 
Ne d i d  n o t  see t h e i r  c o n t e n t .  Q: What a b o u t  s t a t i o n s  
t h e y  were p l a n n i n g  t o  p l a c e  a d s  w i t h ?  A:  No. Q: What 
a b o u t  t i m i n g ?  A :  No." B r i e f  a t  37-38 (Lee Dep. 26-  
32). " Q :  So when [ t h e  a d v e r t i s i n g  campaign]  f i n a l l y  
d i d  [ h a p p e n j ,  were you s u r p r i s e d ?  A: F r a n k l y ,  yes . ' "  
B r i e f  a t  4 0  (Lee Dep. a t  83) I "She c o n s i s t e n t l y  
s t a t e d  Khat  I . . n e i t . h e r  s h e ,  t h e  Rehberg  campaign 
t ior  Mr. Rehberg h i m s e l f  had p r i c r  knowledge of t h e  
s c r i p r s  i n v o l v e d  o r  of t h e i r  p l a c e m e n t .  She s t a t e d :  
' I  had n o  invo lvemen t  w i t h  any  of t h e  NRSC ads ." '  
B r i e f  a t  4 4  (Lee Dep. a t  6 0 ) .  

T h e  h e a r t  of t h e  Genera: C o u n s e l ' s  i n v e s t i g a t i o n  -- 

rjr!c.i rr.e n e a r ~  o f  t h e  s t a f f 8 s  c a s e  -- was t h e  d e p o s i t i o n  of t h e s e  

t h r e e  i n d i v i d u a l s .  A l l  t h r e e  wi tnesses ,  u n d e r  o a t h  and  w i t h  

e x t e n s i v e  c r o s s - e x a m i n a t i o n  b y  t h e  s t a f f ,  d e n i e d  c o o r d i n a t i o n  

and i n d e e d  d e n i e d  any  d i s c u s s i o n  of  t h e  c o n t e n t ,  t i m i n g ,  or 
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pihcernent of the NKSC advertisements. The General Counsel's 

i -  

L .  

Of iics concedes that '' [ t l h e  deponents a l l  t e s t i f i e d  Chat there 

w a s  I J O  pr . io r  coordination w i t h  reyard t o  s p e c i f i c  content,  

c i m i i i g  and piacement of the individual NRSC advertisements. " 

Brief at 30 (emphasis added). 

Second, the evidence selected by the staff for the 

General Counsel's Brief shows that the NRSC faxed press releases 

about the  advertisements to the Rehberg campaign -- and to the 

media generally -- only after the advertisements began airing. 
Bardart. "Our policy, pretty much, was that after 

t h e y  went up, the ads went up, and they were actually 
on the air and running, we . . . let them know." 
Brief at 32 (Barnhart Dep. at 45) (emphasis added). 
" M s .  Barnhart stated that it was a 'routine' procedure 
to send such a press release to a campaign 
representative. Later in her deposition Ms. Barnhart 
testified: 'We had a blast-fax capability at the 
coinmittee. And when we put out a press release like 
this, it would go aut to media, probably hundreds of 
media outlets throughout the country, as well as to 
the campaign. ' I '  Brief at 36 n.12. 

-- 

e k. "Q: That was their policy, to send these out to 
all the candidates involved? Is that correct? A: 
It's my understanding. Q: It was not that you asked 
for it? A: No. Fax and mail we get every day." 
Brief at . 3 Y  (Lee Dep. at 3 2 ) .  

_I 

0 PiQlWrq. "A: So, every time they ran an ad, to my 
knowiedge, we received supporting documentation as to 
its accuracy, but never in advance of the ad, nor did 
we know the next ad was going to be on term limits. 
We did not know that." Brief at 4 3  (Rehberg Dep. at 
127-29) (emphasis added). 

- 

2 

.- A i t h o u g h  the staff writes in one place that "the Rehberg 
campaign was informed of the content and timing by means of NRSC 
iconrinued . . . )  
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_I_ Third, the deposition excerpts selected by the staff 

make it quite c lear  that the NRSC pursued its own agenda in 

Yor):ziia. The advertisements at issue were part of t,he NRSC's 

1996 issue advocacy campaign, which was designed to promote the 

Republican agenda. arief at 31 (Barnhart Dep. at 3 9 - 3 8 ) .  

Barni la rc  explained that the NRSC aired advertisements in 

Moztana, in particular, because political advertisements in the 

stLi:e are ccmparativeiy inexpensive. Brief at 31 (Barnhart Dep. 

a: S i - 1 2 ) .  Each of che adveeeisements at issue here addressed 

p e n d i n g  federal legislation: either the term limits initiative 

or he balanced budget plan. Each mentioned Senator Baucus by 

name, usually identifying his ideology (liberal) and his prior 

p o s i t i o n  on reljted legislative issues (legislative salaries dnd 

:ax c u r s ] .  T h e  NXSC targeted Senator Baucus, in particular, 

because he was on the fir,ance cormittee and "had been a 

suppor%er of welfare reform," B r i e f  at 31 (Barnhast De?. at 41- 

3 2 1  -- the NRSC viewed him as a potential swing vote on budget 

issues. __ Id. Barnhart explained that the NRSC "wanted to spend 

p'ues,c releases containing the full texts which were issued 
c h e  same d a y  or just prior _I to the first broadcast of each ad," 
Brief a~ 30 (emphasis added), it nowhere else in the brief 
suggests the information was released or received prior to 
cii~inq. Ivozeovee, o f  the evidence recounted by the staff, 
see  i3rief 't 12-19, SuppOKtS the allegation that the press 
releases were released and received prior to airing. 
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[its] money the best place [it! could in terms of likelihood of 

cofivinzing someone to change their mind," Id. 
I- 

Fourth, the undisputed evidence shows that the Rehberg 

carnpai.gn opposed the advertisements. Xehberg stated in his 

deposition, f o r  instance, "we would not have wanted those ads -- 
did r i o t  want rfiose ads to be run.'# Brief at 42 (Rehberg Dep. a t  

124-26)- T h i s  statement cannot be squared with the staff's 

theory of coordination. Also, Lee testified that she notified 

the NRSC that one of the advertisements contained a factual 

ezxor a n d  was hl;rting the Rehberg campaign. "9: What was the 

N R ! X ' s  response'? A: Shsugged their shoulders, so what. . . . Q :  

Was there ever any correction done? A: Not to my knowledge." 

Brief a t  46 !Lee Dep. at 6 3 ) .  

B. The Staff's E b f ~ s r t ~  l a  hasea CoordiiLnation on this 
Reeord F a i l .  

The General Counsel's theory that the advertisements 

were coordinated is premised on five elements: 

1. Rehberg and his canpaign connittee were aware of 
the EJRSC's Legislative advertising campaign, j u s t  
a s  the general public was, and they remained in 
contact wit!> the NRSC even after the advertising 
campaign begar!, Brief at 52; 

2. Lee had knowledge of the content of the NRSC 
adveztisements a f t e r  the advertisements ran and 
contacred the NKSC to notify it of factual 
misinformation about Senator Baucus in one of the 
spots, B r i e f  at 53; 

_. 2 Rehbercj signed a clean campaign pledge, Bxief a t  
45 :  53; 
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4 .  S a r n h a r t  and  Lee met f o r  l u n c h  i n  1 9 9 5  and Lee 
r e c a l l s  d i s c u s s i o n  o f  a n  "ad campaign ,  I' B r i e f  a t  
3 -/ (Lee Dep. a t  5 4 ) ;  a n a  

5. In a 19515 memorandum, u n d e r  t h e  h e a d i n g  " S t a t e  
P a r t y , "  Lee w r o t e  t h a t  " t h e  /S t . a t e ]  p a r t y  i s  
cjoing t o  u n d e r t a k e  a message  p rogram showing MB 
o u t  of -,ouch w/Montana. Our recommendat ion  i s  a 
ser ies  of  r a d i o  ads  A S A P  t e l l i n g  MT t h a t  Max h a s  
a l r e a d ; ~  v o t e d  a g a i n s t  t h e i r  c u t  i n  t a x e s ,  
r e d u c i n g  government ,  e tc .  The m e s s a g e s  w i l l  t h e n  
be  a d a p t e d  d e p e n d i n g  upon t h e  news c y c l e .  50 
Anne s a i d  t h a t  t h e y  [ t h e  S t a t e  p a r t y ]  h a v e  
$ 3 5 , 0 0 0  t.o b e g i n  t h e  p rogram w i t h  a n d  c o u l d  s p e n d  
o v e r  $100 ,000  be tween now a n d  t h e  b e g i n n i n g  o f  
t h e  y e a s . "  B r i e f  a t  3 9 .  

N c n e  r:,f t h e s e  s u p p o r t s  " p r o b a b i e  c a u s e  t o  b e l i e v e "  c o o r d i n a t i o n  

L .  

c 

.. 

-. .. 
E: 

___ F i r s t ,  t h a r  Rehberg  a n d  h i s  campaign  committee were 

~ w d r e  o f  -he N R S C ' s  i n t e n d e d  l e g i s l a t i v e  a d v e r t i s i n g  campaign  

d ! - : r <  ':d:r;e intc c:)ntact  w i t h  t h e  NRSC a f t e r  t h e  a d v e r t i s i . n g  

i-aapaiq:1 bcgar. shows a n l y  t h e  e x i s t e n c e  o f  a n  I o E t u n u  I t o  

. , . . , . , L r i i r . & 7 c ? .  . ~ .  - , .- A s  e x p l a i n e d  be low,  a n a  a s  c c n c e d e d  b y  t h e  G e n e r a l  

: : c Q : I s ~ ~ ' s  O f f i c e ,  see B r i e f  a t  19 ,  FECA r e q u i r e s  p r o o f  of a c t u a l  

c c c r d i n a t i o n .  

__. 

~!'k,* Ge:ierai C o u n s e l  also i n v e s t i g a t e d  a " C o n t r o v e r s i a l  
A c ? v ~ : r r  isin,; Cainpaiqn R e p o r t "  p l a c e d  i n  t h e  p u b l i c  f i l e  o f  KRTV 
! , G I . ~ - ~ : :  k a l l s ,  MT). T h a t  r e p o r t  d e s c r i b e d  t h e  May 12 
~ c i . : i ~ r r ~ s e i n e n c  a s  one  for " t h e  d e f e a t  of Max Baucus on h i s  re- 
(.it- .: i::.n carnpaigr: f o r  1 9 7 6 . "  The NRSC s u b m i t t e d  u n c o n t r o v e r t e d  

:nznuqer ,  n o t  t h e  NRSC, and  t h a t  t h e  c h a r a c t e r i z a t i o n  of t h e  
d d v = r c . i s e ~ e n ~ .  i s  a t t r i b u t a b l e  s o l e l y  t o  him. N t h o u g h  t h e  b r i e f  
m e c t i o n s  che r e p o r t ,  E r i e f  a t  2 4 ,  t h e  s t a f f  d i d  n o t  r e l y  on i t  
i n  ics f i n a l  a n a l y s i s ,  B r i e f  a t  4 9 - 5 6 .  

- 

' > 1 . .  .'rer;;e t h a t  t h i s  repor t  was g e n e r a t e d  by  t h e  s t a t i o n ' s  g e n e r a l  

1 0  



-- Second, although Lee had knowledge of the content of 

:hi. N R S C  advertisements after the spots ran and notified the 

xi?:;': ' ~ i  tactual misinformation in one such advertisement, as 

explain5d below "coordination" must occur wrior to the 

disbursement in question. It is illogical. to posit that 

----- 

c o n t a c c i n g  che NRSC to request that it pull a factually 

i r l l l c c ~ r  3lte advertisement constitutes "coordination with" the 

NRI":; :he scaff's rheory is all the more unpersuasive because 

xkje: PIRSC bid _I n o t  change o r  withdraw the advertisement in 

quest 1cn. 

-__ Third, t h e  General Counsel's innovative theory that 

Rehbeig :nterided to convey a message to the NRSC by signing a 

so-::ailed clean campaign pledge a l s o  fails. Adoption of such a 

theory by t h e  Commission would chill speech in violation of the 

F i r j t  Amendment because no candidate would ever know when an 

independent group would air advertisements based upon the 

cjroiip's ineie perception of a hidden "message" in a campaign 

speech. Moreover, the c h e o r y  does not fit the Pacts; Rehberg 

r e p e n r e d l y  testified that the NXSC issue advertisements were 

i . nco ! i s i s r en t  with h i s  clean campaign pledge. - See, e., Brief 
at 45 iRehberg Dep. at 32-54, 56-57). 

Fourth, whi1.e the staff suggests Lee's testimony about 

h e r  ? u r , c h  w i t h  Barnhart in 1995 corroborates its theory about 

c n i i : d i n a r i o n ,  see Ejrief at 37, 52-53, in fact Lee testified thac 



B d r n h a r r  ?.e:ier asked for input about the NRSC advertisements, 

r i eve r  showed Lee the content of any advertisements, and never 

c l i s< :ussed  the placement or timing of any advertisements. Brief 

at " >,-39 7 (Lee Dep. at 26-32). 

F i f t h ,  Rehberq testified that Lee's memorandum to the 

~ a m p d i g i ?  csxnittec file s . imply  documented her recommendation 

i e q a ~ 2 i r 1 q  what. the State Party -- riot the NRSC -- should do. 
a x l e i  a'; 3 9  IRehberg Dep. at 6 2 1 .  The staff has presented 

r;or!i:.;g to contradict this explanation. . .  

1n short, the staff is suggesting that the Commission 

f i n d  (:c!orciination based on mere wortunities to coordinate. 

E*.reri d.s;i:i:ming evidence of such opportunities might be a basis 

tor  L.onducr:ing an investigation, the undisputed evidence 

']dc:ierea c i u r i n q  the investigation demonstrates that no 

i: o :: r d in a t ion GC c u r r ed . 

IL. The General CoranseB's Bxieaf Misstates the Governing Law. 

A.  Fer a Bisbuxsaement To Be a Coordinated Expn&%uxr, 
the Parties Prhrst Have Csondinrted Ptdog to the 
Disbuss-nt in Question, and Theme Must Have Beem an 
Actual Meeting of  the Minds. 

The regulation on which the staff relies for a 

3efin.i.tion of "coordination" provides that an expenditure is 

"made with the cooperation or with the p~rio~ consent of, or in 

:.cr.::ul:.a~ion with,  or at the request or suggestion of, a 

:.,!f-i:13ate o r  a n y  agent or authorized committee of the candidate" 

12 



w h s i e  :here is "arrangement, coordination, cr direction by the 

candidate or his or her agent prior to the publication, 

d i s t  ribation, display, or broadcast of the comiiunication." 11 

<- _ .  t-. p . 5 109.lih) ( 4 ;  (emphasis added). Timing is fundamental to 4 

. ' .  : : > i r : , ~ t i o r : :  d S  the regulation recognizes, the arrangement 

be:-.ween [ne parties must occur prior to the disbursement in 

q u e j : t : i o n .  The evidence gathered in the General Counsel's Brief 

st ! :wL;  only that the Rehberq campaign committee - just like other 

rctr;-ipz~..j:is and hrindreds of media outlets -- received and read the 

S(:r:p:s after t h e  advertisements ran. __I See Brief at 53 (after 

ti:<: s p ? t s  aired, ~ h e  R e h b e r y  campaign received "facsimiles of 

rhs:> I J F S L " ~  p r e s s  releases which announced each ad and provided 

eacr. ,::ne's conrenr'") . The brief presents no evidence that there 

, . ... -1nv d i s c u s s i o n  of che content, timi.ng, or placement of the -__- 
<icix;c+r: Lsements prior t.0 their running -- indeed, it concedes 
i..cj:. ; , lyre was none. Brief at 53. T h i s  concession precludes a 

f!.riding of coordinarion. 

i- - .. i. .. 

T i l e  regulation r3n which the staff relies also provides 

thcii. ":.o:,rdir:dtion" n ; u s t  be actual; t h e  exist.ence of a mere 

" '->I.: r j ; ,  r ;:n i .'" to exchange information does not suffice. It 

i r q ! : i r e s  a x  .- actual e x c h a i  of information. Eraristool v .  _- FEC, 

T h e  Comnission's regulations do not define "coordination." We 4 

a s s ~ l m e  f o r  the purposes of this brief that 11 C.F.R. § 
1 i:<.>cLi n a e l  . . . ) 

13 
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,, ~ > . .1 ._ - , , .  ,..c.4 {WBE?) at 1C n.5 ! D . D . C .  Apr. 4, 1995) (memorandum 

z :~zc i : !q  summary judgment). Particularly in Light of the 

Tc[.:rsme C'ourr ' s  decisior; in Colorado Republican Federal Campaign - 
:tee ' 2 .  -- FEC, 5 1 8  U.S. 604 (1996), a presumption of 

.,~,.7, L,LA:Air;aticri cjn the basis of nothing more than the opportunity 

fo: z:.:chsnqe of information would be unconstitutional. 

Courts in other, similar contexts typically require 

nscious commitment to a common scheme designed to achieve 

an u r : ? a w f t i l  objective. ' I '  Monsanto Co. - v .  Spray-Rite Serv. 

_AI - n r c . ,  465 1.1.S. 752, '764 ( 1 9 8 4 )  (standard f o r  concerted activity 

i : i f i ' r ~ u s t  c a s e )  (quotinq Edward J. Sweeney & Sons v. 

' T i ; : i a t _ c ,  ____...I 53'7 F.2d 1-05, 111 (3d C i r .  1981))). Despite acknowledging 

:fils proposition, __ see ari.ef ac 10, the General Counsel's Brief 

: z  fact- coctiniles to apply an "opportunity to coordinate" 

srrandazd, Brief a t  52-53. 

,.-. 

-__ I__ 

:uithermcre, the alleged exchange of information, even 

i f  ;>xc3...rsti, flowed the wrong way to establish coordination. 

iJniiex C.F.R. 5 1 3 9 . l ( b ! ,  an expenditure inay be presumed to be 

:oorainated only when it is "[blased on information about the 

c a n d l d a r e ' s  p l a n s ,  projects, or needs provided to the expending 

, J C T S ! > ~  by t h e  candidate, or  by the candidate's agents with a 

. I  I ,  

,_ -. 
L --"___ 

10?.? ! S )  ! 4 )  i s  relevant 
re rm i s  i.~sed i n  2 U . S . C  

t o  the meaning o f  "coordinated, '" as that 
4 441s.  

1 4  



.,-:ed :-ward havinLthe expenditure made," 11 C.F.R. § 
l_._l--.l_l-_ 

* 
E 

c. 

i 1. 1 ( 4 

agent 

i i )  i R  

prove 

(emphasis added), or made by or through an 

of the candidate's committee, 11 C . F . R .  § 

. In short, according to the regulation, the 

that the candidate provided information tc 

2ven i f  the NRSC shared its p l a n s  with the Rehbe.rg N R S Z .  

.~-arr.pa1gn, t h e  staff presented no evidence whatsoever that 

i ~ f , . ~ r r n a t i o n  a b o u t  I_ Rehberg's needs flowed to the NRSC at any 

time, v u c h  less "with a view toward having" a particular 

expenditure made. This, t o o ,  precludes a finding of 

: :oc~rd lnar ion.  ' 

- 

B. The Colorado Rep ublitxn Decision Ps No Basis fom the 
C d s s i o n  UniXabzr l ly  To %egisbate" a @onv~~cpncs 
o f  Sections 41Pr(d) MIel 441ogh). 

The General Counsel's Office changed i t s  legal tneory 

from one of "coordinated expenditures" to one of ''in kind 

c o n r r ~ b ~ t i o n s "  in the course of cne footnote on page three of 

1 tS ::rief. Admitting chat the Commission had initially "found 

r e a s ~ i :  L C  believe that the NRSC violated 2 0 . S . C -  S 4 4 X a ( f ) , "  

che  stiff now writes that nonetheless it has sirice "determined 

Tk,e General Counsel also suggests that the Rehberg Campaign's 
7. !T! ,.?.d I e d g e  c! f t h e  NRSC issue advertising campaign "would have 
bet r i  3 f a c t o r "  i n  decisions about al,location of its resources. 
6:isF d r  5 4 .  ?he brief cites no evidence to su.pport this 
a l i e g a t  i o n .  Yore importantly, however, the theory is legally 
f idwed besacise, as explained in the text, coordination requires 
d t i o w  cf information I_. from the candidate .- t.o the expending party. 

15 
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char c h e  better approach is to find that nati0na.l party 

cormittees which go beycnd their Section 441a(d) limitations . . 
. :iizlacc- c h e  contribution .limitations established at 2 U.S.C. 9 

d l l n ( h )  . "  Brief a c  3, not.e L. 

St?crior?s 44:d ( f J  and 441a ( h )  are, in fact, completely 

d ;  J--erenr f7: provisions. Section 4 4 l a i d i  places a dollzr limit on 

rr-,.... ,...A.A,,,at.~d F r .  c. expendi.tures by national party committees. Section 

4 4 1 a . , f i  ~ r o v i d e s  that no political committees may make 

e % j r ~ d i i u r f s  - _. or accept contributions in violation o f  Section 

441a. B y  "a;) o f  contrast. Section 441a(h) provides that -- 

notwithstanding any other provision of FECA -- Senatorial and 
nar  i c > n a l  party cormittees may riot contribute more than $17,50C 

to ,3  Senaroria!. candidate during a year in which there is an 

e i e ~ - ~ : i 0 1 - ~  in i~hich he is a car,didaEe. Logically, then, a 

: - ; a t io r i a l  party committee that exceeds its Section 441ja) id) 

l i n ! i t a t i . s n  h a s  violated Section 441a(f) -- not Section 44la(h). 

A n y  administrative action predicated upon a theory 

r h i i :  t.?a NRSC's issue advertisements were impermissible 

z o n t r i b u t i o n s  -I -- suffers from t h e  additional l e g a l  flaw that a 

. , ~ , . _ - _  v - 3 , i t ~ c ~ n  i i- , nust De "accepted b y "  a candidate cormittee. Brief 

c j ~  c J .  I.-. o t h e r  worcis,. one c a n n o t  make an unaccepted 

~:o r . t r i bu :  :on. T o  O U T  knowledge, the Rehberg campaign h a s  not 

k e c  accused of accepting any improper contributions. To the 

~.x ' re.r i r  :ha?. this refl.ects a l e g a l  judgrnept that the Hehberg 



CdzFaiqr? ciid riot receive a contribueion, the same iegal judgment 

z- 
c. 

L ._ 
I i- , L. 
F 

lh- 

S ~ I . : J ; . ~  a p p i y ,  c o n v e r s e i y ,  to the NRSC -- which, therefore, did 

:: <:, 7 ::. .: r. (5 f n e , 

'The General Counsel relies on the Supreme Court's 

.>e:-.'..--: ->E :i: Coiorado Republica!? for its conclusion t . h a t  

, . : ~ ~ r c ~ ~ : i u r _ e d  expenditures are -.- or may b e  treated as -- in kind .. 

,..ar?'::~ ~ b . 2 ' ;  icns. The Cou. r t  ruled in Colorado -- Republican that 

::a: i,::'::~l party commirtees may ar.d, indeed, do make independent 

e x p e n d i t u r e s .  ?he General Counsel's O f f i c e  characterizes the 

: ; r . ; ~ ; . ~ g  a s  one t h a t  coordinated expenditures must be "actuaily" ~. 

.- .~::-:.z:riritea, and states that as  a result, the standards fur 

" r c o r n i n a r e d  party expenditures" and "in kind contributions" 

y , c  ,,.. 11 .~.:r?:~esgeci." Br i . e f  ar 13. The staff ci.tes no authority 

f r .  . _ _  * . ~ , L s  picposiCion; t h e  br i e f  simply states that the concepts 

" C .  . i L. -.:e" :-c~::el--ged. "Because of this convergence, " the General 

- ~ - ~ ~ : e i ' s  3fL:ce writes, ''excessive Section 4Qla (d) ,. 
~ -, 1~. . . 

' -7 ;. .>.e  ; ;enera1 Counsel's Office also relies on 2 U.S.C. S 
44::~ 3 '  i ' ?  ! s )  l i )  f o r  its conclusion that coordinated 
~ X ; I P : ; J L  tiires a r e  the equivalent of in kind contributions 

S:I). p e r z o c  in cooperation, consultation, or concert with = . . a 
: ' o r ~ ! l i d ~ 1 = e  . . . shall be considered to be a contribution to s u c h  
, - - i :~!d~riate .  " )  Eut even if "cooperation" between a candidate and 
jncjT.i:er p a r t y  w i t h  respecr: to some disbursements makes the 
.~~st..1?1~err,unt9 "contributions" for the purpcjses O F  FECA, as 

t h e  A!::. 1:: a cnmnunication does not contain words of express 

,l~,<: 1: ix 1,s m t  a:: expenditure, then it cannot be an "in kind 

..,.vL.:-::, c -  .* 4 4 1 e ( a i  i 7 i  !Bj ii) provides that "expenditures made by 

4.: . , . .  
e? ,.tA:a:.r.ed v P/ , helow issue advertising is wholly outside the scope of 

-ic:,., t h e  disbursement in question i.s not an "expenditure" - 
. -  . 

t i o n "  t izder z h e  staff's theory. 



<-xi e:::::: :,;res are now, a s  srated above, considered Section 

L 

I- 

=.; .= 
t 
L. 

r- 
ii 

t- c 

t c .  
3 - J . 1  ,a :r.-i..ind cantxiburions and are thus subject to the 

.:.i..-:it;.i-! 3 1 1 a  !ai limitations. By extension, the same holds t r u e  

c i\ T . .,_ :le.n.ate campaign cormittee's excessive coordinated 

- x ; e r ~ : . ~ - t u r e s  w h i r n  wouid become subjecc  to the Section 441a (h) 

- : ::, 1 : .I : I :..:. r. . " L d . The result of this alleged "convergence" is 

, .  

:r.::: r:t3w, d s  L O  national party cormittee disbursements, the 

ili. ,....... .~, " - n i  C a a n s e l ' s  Office will employ the same substantive 

: ~ ~ c ~ - . y s :  5 tne so-cal led "electioneering standard" t h a t  courts 

r+;:~;tealj, r e j e c t e d )  when investigating both alleged 

, .  . .. ,- . .-.. ,_r.at.-ci expendifc.res and alleged i  kind contributions. 

E v e r !  if a n a i y t i c a l l y  sound ( a n d  it is not), this 

6.f t c I: LO s r a ~ m u : l c e "  t h e  equivalence of two fundamentally 

s e p d r ~ : e  p r o i r i s i o n s  in FECA is iniproper. The staff is 

ad%::-.:at~ng a i:ew and different construction o f  the statute. 

. :::- ,~ .. ' + .  . . .I . -r:ar:qe is mcre appropriate for a rulemaking, if at all, 

:hC2:: f c :  an enforcement proceeding. 

I' . .~ -  . . i ~ ; ~ t - o v e r ,  the staff's effort is contrary to setcled 

j . .z;r: , : :ples oi s t a t u t o r y  ~ o n ~ t r u ~ t i o n .  In the staff's view, two 

. c:, 6;' . : . , . A .  . 7. ., ? . c .. s t : i t u t o r y  previsions should be read B S  duplicative of 

r,:-;*.. ,.srl:..,:h,er. C o u r t s  routinely reject such arguments. See, 
_> j. ..,. . m s  v .  United St.ates, 485  U.S. 759, 778 ( 1 4 5 8 )  
_d._ -_ 

, .  
, : :e;x:  ~ s i n c ;  :he "cardinal rille of statutory interpretation that 

i?c. ~,r;v.i sion should Le construed to be entirely redundant") . 
18  
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c .  
te For C ~ i c a % i Q R S  Cantahaing 

E q x e s a  Advscaq. 

T h e  G e n e r a l  C o u n s e i ' s  g r i e f  p o s i t s ,  a t  page 6 ,  t h a t  

FE:';. rioes !::>t impose an " e x p r e s s  advocacy"  s t a n d a r d  on S e c t i o n  

I " 4 i w d l  c o o r d i r : a t e d  e x p e n d i t u r e s .  The Cornmission h a s  been t o l d  

tint! and a g a i n  b y  t h e  f e d e r a l  j u d i c i a r y ,  however ,  t h a t  t h e  F i r s t  

h . ~  !.: c h ?  n t i mpo 5 e s t ha t. I' e xp r e s s advocacy  " s t a n  da r d . 7 

'PA i i i e  l i n e  of c a s e s  i n y o s i n g  r h e  " e x p r e s s  advocacy"  

s ~ ~ i n s a r ~  be3135 ui?zh  Buck ley  v .  Valeo, 4 2 4  U.S. 4 2  (19761,  i n  

;..:h~:.t-. t h e  Sup:eme Court  h e l d  t h a t  t h e  F i r s t  hnendment  r e q u i r e s  

;. i , ? , . : ~ ~ r  icns 3 n  e x p e n d i t u r e s  " r e l a t i v e  t o  a c l e a r l y  i d e n t i f i e d  

-- 

- d !  ..;.i,ic~te'' .,.. tc: be clonst.rued a s  r e a c h i n g  only "communica t ions  

:~-~!p:~ir~lr~g e x p r e s s  words  of advocacy  o f  e l e c t i o n  o r  d e f e a t "  -- 

~sics  as v o t e  f o r ,  e l ec t ,  s u p p o r t ,  =t y o u r  b a l l o t  f o r ,  Smith 

rc: (.:,:ngress, v o t e  aqairis;, g e f e a t ,  o r  re ject .  S e a  i d .  at 39- 

---___ __. 

___ 
c . J Y .  '. 'The C c ~ u r t  a p p l i e d  t h i s  same e x p r e s s  advocacy  s t a n d a r d  t o  

: ' r s p i t ?  a r q u i n g  t h a t  t h e  E ' i z s t  Amendment imposes a n  e x p r e s s  
L,, . .~ ' . .. ~.a':y ,. stanbarb o n  S e c t i c r i  4 4 1 a ( a ) ,  we do n o t  c o n c e d e  t h e  

; t : ~ e r s n a ; : t y  of  tne p r o v i s i o n .  I n  1 9 9 6 ,  t h e  U n i t e d  S t a t e s  
!:OUS~ :emancie=l a c a s e  t o  t h e  T e n t h  C i r c u i t  t o  d e t e r m i n e  
:-his r : r O v i s i o n  is c o n s t i t u t i o n a l .  C o l o r a d o  Republican 

s ::?dicar.ed c h e ' i r  w i l l i n g n e s s  t o  r e a c h  t h e  q u e s t i o n  arid 
~:?.e  . ' : imi ta t ions  t i n c o n s t i t u t i o n a i .  Spn 518 U.S. a t  630 

'5i9 iI.5. a t  6 4 4  (Thomas, 3 . ,  coi lcurr inq i n  t h e  judgment  

-- 
:I~;. ::ammion C:onnxrtee v .  E, 518 6 . S -  504 119961. F o u r  
__-A 

b:t-::raedy, ::. , concur r i i i g  i n  t h e  judgment  and  dissenting i n  

?nu : i i s s e n r i n g  ir: p a r t ) .  T h e  i s s u e  i s  c u r r e n t l y  p e n d i n g  before 
rhc: : d i z r ~ i c t .  couzt. . i n  Denver on cross motions for summary 
. ,  - ( 1  L 4 i l J q E ? l : : .  



r ; ro , J i s io r . s  e m p I c y i n q  t h e  p h r a s e  "for t h e  p u r p o s e  of . . . 
p : - ii i I~, ..... -::+ ." Id. a t  7 8 - 8 0 .  I 

L i m e r  c o u r t - s  have u n i f o r m l y  appl ied  t h i s  express 

~ ~ 3 : . ' ? ~ : , ~ ~ c y  scar!dard in o t h e r  context.^. I t  is now w e l l  e s t a b l i s h e d  

. n ~  . ;.Li2:. * n e  l i m i t a t i o n s  on n a t i a n a l  bank, c o r p o r a t e ,  a n d  labor  

~n:~s- .n  e x p e n d i c u r e s  i n  2 U.S.C. § 441b s u r v i v e s  c o n s t i t u t i o n a l  

._ -t.re::hing back  r o  t.he 1976 - B u c k l e y  d e c i s i o n ,  S e c t i o n  4 4 1 ( a )  ( d )  

T.:u:J: s i m i l a r l y  be r e a d  a s  r e a c h i n g  o n l y  e x p r e s s  a d v o c a c y .  

1:]<3seci, c o u r r s  h a v e  r e p e a t e d l y  re jec ted  b r o a d e r  r e a d i n g s  o f  t h e  

~,-r:.:c:?:y - ~ I .  o:;Ly i f  t h e  p h r a s e  " i n  c o n n e c t i o n  w i t h "  1s s i m i l . a r l y  

::I:.: y . w  r o  e x p e n d i t u r e s  for d i s b u r s e m e n t s  f i r l a n c i n g  

.,..,-? L . . ~ .  ..'. , . , . . : i -a t ions  r, I tha: e x p r e s s l y  a d v o c a t e  t h e  e l e c t i o n  or d e f e a t  of 

n . . l e a x i  j~ : i , d ? e n t i f i e d  c a n d i d a t e .  See ,  e&, FEC v .  - M a s s a c h u s e t t s  

r -  .-iti:leiis Fc.r L i f e ,  473 U . 5 .  2 3 8 ,  2 4 9  (i986). 

_. - 

--___c_ 

c. .ne p r o v i s i o n  a t  issue h e r e ,  S e c t i o n  4 4 1 a i d ) ,  u s e s  t h e  

'3 d :Tj + [' j: 3 - - "in c o n n e c t i o n  w i t h "  t h a t  i s  u s e d  i n  S e c t i o n  

.,.i-c. T:?us ,  c o n s i s t e n t  w i t h  a 1 i . ne  of F i r s t  h e n d m e n t  cases , A _ .  

-e::: .  "-..,zer.di'Isre,' '  .. e;ren i n  r e i a t i o n  t o  p o l i t i c a l  committees. 

_- . . - _ ,  e.&, r r C  v .  I C e n t r a l  Long I s l a n d  Tax Reform I m m e d i a t e l y  - 

C x m i . t t . o e ,  0 1 0  F.2d 45,  53 (2d  Cir. 1 9 8 0 )  ( e n  banci; - v. 

. r ; ~ i s t i a r !  _l_l_ Action Xetwcrk, I n c . ,  110 F .2d  1049, 1052 ( 4 t h  C i r .  

i??" ' : .  !.'..e -- dlso C i t i z e n s  A g a i n s t  Rent C o n t r o l  v .  B e r k e l e y ,  454 

.- - 
L..cL- 

- 

, _ ~  , 

' a ' '  , ::?&I ! . .. , . .  . . 

2 0  



Lg i i o r i ny  the solid precedent against it, the General 

Ccunsei's Office relies on the Tenth Cizcuit's now-vacated 

opir : ion in __ FEC v. - Colorado Republican Federal Campaign 

Cornmircee, 59 F.3d I .D i5  (19th C i r .  1995)' for the broad 

.: FF i 1 : A k; i 1 1 7. y o f i t s a 1 t e rn  at i v e '* e Le c t i w e e  IC i ng mess i? g e I' 

--I_ 

stdndard. The Supreme Court expressly vacated the Tenth 

C i x u i t ' s  judgment in the case. It is black letter law that a 

.>upre:ne r C o u r t  decision vacating the judgment of the court of 

~ppea;s c i sp r ives  that court's opinion of any, precedential 

...- r . - - o  L ~onnoz v .  Donaidson, 422 U.S. 563, 578 n.2 ( 1 9 7 5 ) .  ~ $ c ..~ :_ c I, 1 n 
-I- 

The ,:smiss. ;on cannor rely in good faith on the Tenth Circuit's 

v a c a t e d  decision. Although we pui.nted this out in August 1997, 

: h e  General Counsel's Brief does not address the point, relying 

. 3 i ~ . ~ ~  i j n d  v i i thout  comment) sn the vacated decision. B r i . e f  at ? ?  ; .  1 

. -  
0 -  . Nc j ud ic . i a1  opinion ~ h a t  h a s  adopted the Commission's 

Droa- :  definiLion of: committee expendirures has ever survived 

appeal. 

The s r ra€ f  also relies on advisory opinians that have 

b e e n  o.;erruled or superseded. For instance, Advisory Opinion 

- ? E > - : ? ,  cited at Brief at 10, involved disbursements by an 

i n d e p e n d e n t .  political action committee for advertisements 

mee: i n y  t .he  "eiectioneering" standard. Advisory Opinion 1983- 

.I r ~ -, . 
-_. - 

4 3 ,  -_I c-ited - at Br ie f  at 51 n.14, involved "elect.ioneering" by d 

c o r ~ o r a t i o n .  The Supreme Court has made it clear in a number of 

21 



r i i i i n g s  that the First Amendment protects from regulation speech 

r. 
?- i: 

i : 
I 

i 
e. 

t 

by both independent poiit.ica1 committees and corporations that 

does not rneec. the express advocacy standard. __ See, -, 

---:.A C i b - i - r . n s  A-ainst Rent Control v. City of Berkley, 454  U.S. 290 

( i i ? a l )  (political conucittee); s r s t  Nat'l Bank of Boston v. 

..I_._I_ Helio~ti, 3 3 5  U.S. 765 ( 1 9 7 8 )  (for-profit corporation) ; 

Massachuse?rs  Citizens - for Life, 479 U.S. at 2 4 9  (non-profit 

c o r p o r a t i o n ) .  The staff's citation of these Advisory Opinions 

as :ii.!1>pcrt fc:r its "electioneering" message standard is simply 

In addition to citing now-overruled advisory opinions, 

rhe staff conspicuously -_I Sailed to cite hdvi.sary Opinion 1995-25, 

j; h 1 c h e :.: p re s s 1 y a 1 1 o w  s p o 1 i t i c a 1 party advert i s erne n t s add r e s s i ng 

issue.; of r ,at . ional importance to be allocated between federal 

.inl:: r.on-federa1. acC0unt.s ~ The staff's neglect of Advisory 

__I 

:,p;::ion 1 9 9 5 - 2 5  is an oversight fatal to its position. 

None o f  the advertisemenzs at issue in this Platter 

c o n c z i r i e d  ~ o f r d s  of express advocacy; none urged viewers to "vote 

a q o - n s ? "  B a u c u s ,  to "defeat" him, CJK to "oppose" him. Nor did 

:hey orye voters to "vote for" Rehberg (or anyone else), to 

elec!:" him, or to "support" him. There were simply no words in ,* 

the advertisements urging viewers to take any action with 

respect to any e;ection whatsoever. Indeed, none of these 

r i d v c r c ;  senierits even satisfies t h e  Ccmiission's own legally 
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incorrect standard of "electioneering message." Unlike rhe 

proposed advertisements discussed in Advisory Opinions 1984-15 

a n d  1 9 8 5 - 1 4 ,  cited by  the General Counsel as the genesis of and 

authGri.ty for its electioneering standard, none of the 

aciverc isemexts urged viewers to "Vote Republican" or ,  f o r  that 

macter, E O  vote for or against anyone at all. The 

advertisements contained no reference at all to any of Baucus's 

porential challengers and did not even refer to the general 

election then some five or six months away. A l s o ,  the f a c t  that 

%auc.us was unopposed in the June 4 primary precludes a finding 

that che advertisements -- the vast majority of which were in 

A p r i l  or May -- involved "electioneering ." 
Similarly, the F i r s t  Amendment does not permit the 

even mare broad "timing, content, placement, and target 

audience" arialysis also advanced in the General Counsel's Brief. 

A f t . 5 ~  3'1 pages detailing the factual material accumulated during 

i c s  investigation, the General Counsel's Office could muster 

nothing more than two paragraphs o f  actual application of the 

l a w  to these f a c t s ,  at the end of which it simply appended the 

conclus;ory statement: "based upon their timing, content, 

pldcement and target audiences, it is clear that the 

advertisements were designed primarily to reduce support for 

Senator Baucus' continuation in office." Brief at 51. As the 

Supreme Ccurt h a s  pointed out time and again, if political 

2 3  
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Election Commission, the line delimiting which speech is 

regulated and  which speech is not regulated must be clear and 

prec ise .  Just as the "electioneering message'' fails this 

s t d n d a x d ,  see Massachusetts Citizens For Life, 479 U . S .  at 249, 

so GO does this brief's amozpho.us "timing, content, placement, 

a n d  c a r g e t  audience" analysis. B 

Moreover, each of the elements cited in the Brief as 

suppcrt for i t s  "timing, content, placement, and target 

audience" conclusion is, in fact, a key aspect of successful 

iegislative advocacy. See generally Brief at 50-51. First, the 

Genera? Coucsel's Office observes that each of the NRSC 

advertisements "contained references to Senator Baucus' position 

ds an incumbent member of the U.S. Senate and to his record in 

r h i s  office; certain ones referred to him as 'liberal Max 

and a l i  disparaged his positions on part-icular issues." 

A s  we p3inted O u t  in August 1997, a viewer would have little 

reasan to call Max Baucus unless the advertisements identified 

his office a n d  would have Little b a s i s  on which to predict his 

The s t . a f f  relies in part, in this a n a l y s i s ,  on the testimony H 

of Rehberg  campaign staff, that "the advertisements were 
interpreted by viewers and by the Rehberg camp as negatively 
e le t : t ion- re la ted ."  Brief at 51. The distinction between speech 
that may he regulated and speech that may not be regulated can 
not, however, consistent wit.h the First hiendment, turn on the 
s u h j e c t i . v e  responses of listeners. - -  See Buckley, 424 U.S.  at 4 3 .  
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vQte on upcoming issues unless the advertisements identified his 

i d e O l G g y  and cited his position on similar issues. 

Second, the Brief notes that the advertisements "were 

broadcast just before the 1996 primary election in Montana and 

at the beginning of the general election campaign." Brief at 

51. The General Counsel's Office itself concedes that votes on 

term limits and the balanced budget "were to come before the 

Senate shortly." Brief at 51. It is the Senate calendar, and 

not the election calendar, that determines the timing of issue 

advertisements. (Moreover, as noted, Baucus was unopposed in 

t.he *2une 4 pri.mary.) 

Third, the Brief emphasizes that the advertisements 

were placed with stations broadcasting into Montana, rather than 

the "broader  constituencies which would have been interested in 

t.he legislative issues,'' Brief at 51, even though it is obvious 

that a successful campaion to convince Senator Baucus to change 

his position would rely on the voices of his constituents. 

Fourth, the Brief asserts that the advertisements did 

not provide detailed information about the precise timing of the 

Senate votes in question, even though such predictions are 

virtually impossible. 

In short, the advertisements at issue were issue 

advocacy, describing Baucus's position on specific legislative 

issues, criticizing his position on those issues, and urging 

25 



voters to call him and to urge him to change his position. They 

were part of the NRSC’s effort in 1996 to press the Republican 

agenda throughout the country and to reinvigorate the public 

debate on national legislative issues. They were not 

“expenditures“ within the meaning of FECA.  

111. The General Counsel’s Brief Is Procedurally Defective. 

9 

The Commission cannot issue a probable cause 

determination for violation o f  2 U . S . C .  S 441a(h)-- which 

governs - contributions to senatorial candidates -- because 

neither its origin.al letter of June 5, 1996, notifying the NRSC 

of the Baucus complaint, nor its reason-to-believe letter of 

June 27,  1.991, mentioned the provision. Those documents alleged 

instead a violation of 2 U.S.C. S §  441a(dj and 441a(f), which 

place a dollar cap on coordinated expenditures by national pasty 

committees. Both FECA and the Commission’s procedures in 

enforcement actions allow a respondent two opportunities to 

respond to charges against it, one prior to the “reason to 

Becailse the disbursements at issue were not “expenditures,” 
they did not place the NRSC in violation of 2 U . S . C .  S 441a(d). 
I t  foll.ows from this that the remainder of the General Counsel’s 
analysis must fail. Thus, the NRSC did not violate 2 U,S.C. § 
434(b) by failing to report the disbursements as “coordinated 
expenditures” and did not violate 2 U . S . C .  9 441b by paying for 
the advertisements in part w i t h  non-federal funds. 
Additionally, of course, the NRSC could not -___ itself have violated 
Section 441b, which prohibits contributions and expenditures by 
natl.onai banks, corporations, and l abor  organizations. (The NRSC 
is lioi’e of these.) 

9 
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believe" finding and one, after discovery, at the "probable 

cause" stage. - See 11 C . F . R .  S S  111.6, 111.16.l' The NRSC did 

__ not, however, have an opportunity to file a Section 111.6 

response with respect to the "in kind contribution" allegation. 

To issue a probable cause determination without allowing the 

NRSC an opportunity to marshal1 evidence in its defense prior to 

a reason-to-believe vote contravenes both FECA - and the 

Commission's regulations. Moreover, the agency's deviation from 

i t s  own procedures would violate the Administrative Procedure 

A c t ,  5 U.S.C. S 7 0 6 ,  and the Due Process Clause. -- See, -, 

Service _- v. -- Uulles, 354 U.S. 3 6 3  (3.957) ("[Rlegulations validly 

prescribed by a government administrator are binding upon him as 

well as the citizen."); United States ex rel. Accardi v. 

Shaughnessy, 347 U.S. 260 (1954). 

Nor may the Commission apply a new and more 

restrictive interpretation of FECA retroactively in an 

enforcement proceeding. The General Counsel's Office concedes 

in its brief that it means to introduce a new interpretation of 

FECA -- specifically, that it means - now to "apply common 

Section 4 3 7 ( g !  (a) (1) of FECA provides that before the 
Commission conducts a vote on the complaint (&, the reason- 
to-believe vote) the respondent "shall have" the opportunity to 
demonstrate that no action shall be taken, and Section 4 3 7  
(g) (a) (3) separately provides that the respondent may submit a 
brief at the probable cause stage in response to the General 
Counsel s Brief. 
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standards to the contents of party committee communications 

financed by these two categories of expenditures [Section 

441a ( a )  in-kind contributions arid Section 441a (d) coordinated 

expenditures]." Brief at 11. As explained above, what the 

General Counsel's Office proposes to do is "converge" Section 

441a(d) and Section 441a(h). Under the new theory, national 

party committee disbursements that fund what the Comxission 

calls "electioneering" communications would be prosecutable 

under either provision. "This change in the standard of 

content," the brief explains, "is intended to apply only to 

party committees and only to the communications financed by such 

committees." - Id. Not only does promulgation of new rules 

without notice and comment violate the Administrative Procedure 

Act, 5 (1.S.C. 5 553, but the agency may not apply even a new 

interpretation retroactively in an enforcement proceeding. - See 

Health Ins. Ass'n of America v. Shalala, 23 F.3d 412, 423 (D.C. 

Cir. 1994)("[I;nterpretive rules, no less than legislative 

rules, are subject to [the] ban on retroactivity.") (citing 5 

U.S.C. tj 5 5 1 ( 4 ) ) .  

--11 _I - - 
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COMCLUSEO~ 

For the reasons set forth above, the Commission should 

f i n d  "no probable cause to believe" any violation of FECA 

occurred, and close the file. 

i 

1 e 

Dated: January 15, 1 9 9 9  

Respectfully submitted, 

_- 

Eational Republican Senatorial 
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August 26, 1997 

The Won. John Warren f4cGarz-y 
Chai rman 
Federal Election Commission 
999 E! Street, N.W. 
Washington; DC 20463 

Dear Chairman McGarry: 

This letter responde on behalf oE the National 
Republican Senatorial Committee ("NRSC") to your letter dated 
June 27, 1997, and the attached Factual and Legal Analysis 
("Analyais"1. 
time until today, August 26, 1997, in which to respond. 

The C~mmission granted the NRSC an extension of 

9:. INTRQBUC'PXON 

This matter arises from a complaint filed on behalf 
of Senator M a x  Baucue and the Friends o f  Max Baucus '96' ("the 
Baucus complaint"). The Baucw complaint alleged that the 
NRSC made disbursements for radio and televieion 
advertieements in coordination with then Mentana Lieutenant 
Governor Dennis Rahberg'a campaign for the W.S. Senate seat 
held by Senator Max Baucue. AB a result of these 
disbursements, the Baucus complaint alleged, the NRSC exceeded 
the limit on coordinated expenditures imposed by 2 U.S.C. 
5 44la(d). The Baucue complaint also alleged that the MRSC 
impermissibly used noa-federal funds to finance the radio and 
television advertisements at issue. In addition, the Baucus 
complaint alleged that the N%IsC failed to report the 
disbursements as coordinated eqenditureo. 

1996. This response included a factual account of each of the 
advertisements at issue, an account that wag confirmed through 
supporting affidavit8 of Rehberg8e campaign manager as well as 
the media buyer who placed the m S @  advertisements. 

The EBEQSC responded to this complaint: on July 10, 
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On June 17, 1997, the Commission found "reason to 
believe" that the IWSC advertisements violated provisions of 
the Federal Election Campaign Act of 1971, as amended ("the 
Act"), specifically 2 U.S.C. S 1  434(b), 441a(f), and 441b. 
This finding was based, in part, on a Factual and Legal 
Analysis which found, among ather things, that "the IWSC's 
response Leaves a number of questions unanswered." Analysis 
at 22. 

With this response, the NaSC today provides 
additional factual. information and legal argument that should 
put to rest the questions that the Analysis deemed 
19unanswered.tr While this information and argument is entirely 
consistent with the infomation provided by the NRSC in its 
initial response to the Baucus complaint, it is here provided 
at a level of detail that the pace of events during the June 
and July 1996 campaign season simply did not permit. 
this additional factual information, we respectfully submit 
that the Cammissian should find no probable cause and close 
this file. 

Based on 

15. 

Before addressing the NRSC advertisements, it is 
necessary to dispose of a lingering factual issue: the 
allegation that the NRSC financed e RePlbarg radio 
advertisement that was sometimesl broadcast during the primary 
campaign with the disclaimer, "Paid for by Ehe National 
Republican Senatorial Analysis at 7 (quoting 
the text of the ad). 

Notwithatanding the disclaimer, the PFRSC simply did 
not pay for thhm advertisement. mSc Response at 5. Nor did 
the NRBC authorize the uee of its name in connection with this 
advertisement., a@ ie demonstrated by the attached Affidavit of 
Fred Davis, 1 8 (attached ae Exhibit A ) .  Rather, the NRSC 
adhered to its long-standing policy of not becoming involved 
in contested Republican primaries. u. 

As the MIRSC has explained, and as the attached 
Supplemental Affidavit. of Mike Pieper, 1 3 ("Pieper Supp. 
Aff.") (attacked as m i b i t  I31 demonstrates, the Rehbexg 
Committee prepared ar?d paid fox this advertisement entirely on 
its OW^ initiative with no cooperation, coordination, 
consultation, or other contacts oE any kind with the NRSC. 
The company that produced the advertisement prepared two 
versions - -  one with the Reberg  Ccrmmittez's disclaimer and 
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One with the NRSC's disclaimer. Id. at 5-6; see also Davis 
Aff., ? v  5 and 7. As discussed bsow, some radio stations 
incorrectly used the version of the advertisement with the 
NRSC's disclaimer. NRSC Response at 6. Immediately after 
becoming aware of the fact that some stations were 
broadcasting a version of the advertisement with the NRsc's 
disclaimer, the Rehberg Committee campaign manager immediately 
acted to notify the stations thst these versions should be 
taken off the air. Pieper Supp. Aff., 7 4. 

in what the Analysis describes as a "detailed denial, 
Analysis at 23, the Analysis states that "questions remain, 
particularly with regard to how the production company was 
sufficiently informed to prepare two versions of the 
advertisement." u. at 2 4 .  The Analysis also raises a 
question about the identity of the company that produced the 
advertisement. 1p. at 23. 

Davis, the Rehberg Committee advertisements, including the 
advertisement at issue, were produced by a production company 
named Strategic Perception, InC. Davis Aff., f 6 .  This 
company is located in Hollywood, California and routinely 
produces political advertisements f o r  candidates across the 
United States. u.r q( 1-2. Fred Davis was the employee of 
Strategic Perception responsible for the production of the 
Rehberg advertisements. u., 11 1-2. 

advertisements that differ only in the disclaimer attached at 
the end is a common practice in the political advertising 
industry. u., 1 7. Producers produce the disclaimer with 
almost the same care and attention that they produce the main 
text of the advertisaments. u., '81 3 .  They carefu.lly control 
the voice, tone, and pace or' the disclaimer to insure that it 
is (1) intelligible; and ( 2 )  consistent with the production of 
the main text of the advertisement. &j. 

committee paying for an advertisement to change with little or 
no notice. u., 1 4 .  ~f the committee paying for an 
advertisement changes suddenly and an alternative disclaimer 
has not already been produced, the advertisement must be 
delayed until a new disclaimer can be produced. s. Also, 
producing disclaimers separately is more expensive then 
producing them together at the same time that the text of the 
advertisement is produced. u., 1 4 .  As a veteran o f  

Although the PJRSC submitted much of this information 

As set forth in the attacked affidavit o f  Fred 

A3 Mr. Davis attests, the preparation of duplicate 

In Mr. Davis's experience, it is common for  the 
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political advertising, Mr. Davis knew that if Mr. Rehberg won 
the Republican primary, as was widely anticipated, any change 
in the financing of the advertisement would likely be from the 
Rehberg Cornmittee to the NRSC. u-, qq 5 and 7. As Mr. Davis 
attests, he therefore produced two versions of the disclaimer 
at the same time that he produced the main text of the 
advertisement. U.,  7. He did so without any direction, 
input, or other communication with, to, or from the NRSC. a., $I 8.M 

In sum, the NRSC did not pay for the Rehberg 
campaign's radio advertisements. The sole suggestion to the 
contrary - _  the fact that one o f  the advertisements bore an 
NRsc disclainex - -  was the result of radio stations mistakenly 
broadcasting the wrong version of the advertisement. 

PPI. 8C"S ADIPIsRTXSmEkaTS NOT COBBBImTED 
ITmES 

Assuming that the Act's limitations on coordinated 
expenditures are constitutional, which the MRSC dioputes,Al 
the Analysis concludes that whether political party 
expenditures are linited by 2 U.S.C. 5 441(al (d) 'tinvolves a 
two-pronged test." Analysis at 20. One prong of this test is 
whether the language of the advertisements renders them 
"expenditures" subject to limitation under FECA; the other 

u The NRSC notes that the disclaimer would be incorrect if 
the NRSC had, in fact, paid for the advertisements. This is 
just further evidence that the N W @  had nothing to do with the 
disclaimer. 

zj The Supreme Court's recent decision. Colorado R- 

2309, 1 3 2 1  (1996), remanded the case ta the Tenth Circuit to 
determine whether the Act's limits on coordinated party 
expenditurea is constitutional. 
Justices were unwilling to reach this question, four Justices 
were willing to reach this question and hold the limitations 
unconstitutional. 116 S.Ct. at 2323 (Kemedy, J., concurring 
in the judgment and dissenting in part); 116 S.Ct. at 2330 
(Thomas, Y . ,  concurring in the judgment and dissenting in 
part). The NRSC hereby challenges the constitutionality of 
the Act's limitations on coordinated party expenditures and 
reserves the right to reassert this.chalSenge in subsequent 
proceedings. 

U.S. -, 116 S.Ct. 

Although the plurality of 

v. !aG# _. 



COVINGTON 6 B U R L I N G  

The Hon. John Warren McGarry 
August 26, 1997 
Page 5 

prong is whether the advertisements ware coordinated. As the 
Analysis observes, "[ilf the answer to either question is 
'no,' a prong is missing and the expenditures made €or the 
communication would not be limited by Section 441a(d)." 
Analysis at 21. That is, SO long as a communication is not an 
Itexpenditure," the EJRSC may pay for it even if it is 
coordinated with a candidate. Conversely, so long as a 
communication is not coordinated with a candidate, the NRSC 
may pay for it even if it is an '*expenditure." 

either prong of this test. 
The NRSC advertisements at issue here do not satisfy 

A. The NXIC Adv@srbiem%nfis Bo Xst Comtaia A n  
"$l@CtiCXloUrd.Rg M@@9ag@rrn MU& Le6s6 
Advocacy . 
The first, and 'threshold, question is whether the 

disbursements rise to the level of "expendituresof that may be 
limited under the Act. As the analysis rightly observes, 
unless the communications axe "expenditures," they may not be 
limited by 2 U.S.C. I 441a(d). 

'*expenditure'* under 2 U.S.C. I 441a(dI if it contains an 
'8ePectioneering message'*; that i a ,  a Communication that is 
intended either to diminish or garner support Tor a clearly 
identified candidate. Eanalysis at 2 4 .  The NRSC strongly 
disputes this assertion. There is simply no basis f o r  this 
assertion in the Act, judicial opinions interpreting the Act, 
or the Commission's own precedent. 

political party "expenditures 
election campaign of candidates far Federal office." 
(Emphasis added. 1 Thus, Section 4 4 1  (a) (d) adopts the same "in 
connection withr formulation of the definition of expenditures 
adopted in Section 441b. Time and again, courts have held 
that Section 44Pb limitations on political committee 
'*expendituresa* can survive constitutional scrutiny only if the 
phrase "in connection witht1 limits *'expenditures" to 
disbursements financing communications that ewreasly advocate 
the election or defeat of a clearly identified candidate. 

238, 249 (19863. To constitute expreas advocacy, the 
expenditures must "use language such as 'vote for,' 'electt' 
'support,' etc.19 as., M. at 249. Courts have repeatedly 

The Analysis asserts that a communication is an 

The pertinent statute, 2 U.S.C. I 441a(d), limits 
ion with the general 

E&. B x V .  # 479 U.S. 
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rejected attempts to impose broader limitations on 
expenditures as "totally meritless." v. Central Long 
Island Tax iieform Immediatelv Committee, 616 F.2d 4 5 ,  53 (2d 
Cir. 19801 (en banc); see also ms v. Ch- 
Network. Inc., 110 F.3d 1049, 1052 (4th Cir. 1997). Indeed, 
no judicial opinion that has adopted any broader definition of 
tlexpenditure'l by a committee has ever survived appeal. See: 
E v. z, 59 F.3d 
1015 (10th Cis. 19951, v-y , 116 S.6t. 2309 (1996). The 
Analysis offers no reason - -  let alone a constitutionally 
cognizable one - -  for defining the term "expenditure'* as used 
in Section 441a(d) any differently than the term is defined in 
Section 441b. 

The Analysis' heavy reliance on the Tenth Circuit's 
opinion, = v. Colorado Reulican Federal C a- ' n  
Commit=, 59 F.3d 1015 (10th Cir. 1995)' as authority €or a 
broader definition of "electioneering message" is egregiously 
misplaced. The Supreme Court of the United States expressly 
vacated the Tenth Circuit's judgment in Color ado R e ~ u b  lican 
F v. EE!L _I U.S. -, 116 S.Ct. 
2309, 2321 (1996). It is black letter law that a Supreme 
Court "decision vacating the judgment of the Court of Appeals 
deprives that court's opinion of precedential effect." 
Q'Connor v. DonaldsoQ , 422 U.S. 563, 578 n.2 (1975); see also, 
m, Countv of Los Anael e g v. Davia, 440 U.S. 6 2 5 ,  634  n.6 
(2979) ; Fleet Aerosoace C a  v. Ulderm aq, 848 F.2d 720, 721 
n.l (6th Cir. 1988). While " [ a ]  decision may be reversed on 
other grounds, . . . JI decisron that has been vacated has no 
grecedential aut& j,tv wwsoe v q . *  Durniw v. c it ibank. u, 950 F.2d 1419, 1424 (9th Cir. 1991) {emphasis added). 
The Commission simply cannot proceed in good faith by relying 
on the Tenth Circuit's vacated decision. 

N o r  can a broader definition of electioneering be 
justified by Commission precedent. To the contrary, that 
precedent requires that an '*electioneering message" contain 
expres# words of advocacy. In Advisory Opinion 19134-15, for 
example, both proposed advertisements conchded with express 
words of advocacy - -  "Act today to preserve tomorrow. Vote 
Republican" and "Vote ilepublican. Advisory Opinion 1984-15, 
1 Fed. Election Camp. Fin. Guide ( e a ) ,  7 5766, at 11,067-3. 
Similarly, some of the advertisements discussed in Advisory 
Opinion 1985-14 included the admcnition, 'vVote Democratic." 
Advisory Opinion 1985-14, 1 Fed. Election Camp. Fin. Guide 
ECChl), 1 5819, 11,132. At any rate, Acivisory Opinion 1985-14 
held that the proposed advertisements were && subject to the 
limitations of Section 441a. u. at 11,186. The opinion 

. .  
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contains no finding that the advertisements at issue satisfied 
the "electioneering message" test. 

here were not expenditures under either the express advocacy 
test required by Supreme Court precedent or the 
unconstitutional "electioneering message" test that the 
Analysis adopts. The advertisements plainly cannot satisfy 
the express advocacy standard. They did not urge viewers to 
"vote against, 'I "defeat, 'I or " O ~ P G S ~ "  Baucus. Similarly, they 
did not urse voters to "vote for," "elect," or "support" 
Rehierg. There are simply no words urging viewers to take any 
action with respect to any election whatsoever. 

For several reasons, the communications at issue 

In addition, the advertisements did not contain an 
"electioneering message." Unlike the proposed advertisements 
discussed in Advisory Opinions 1964-15 and 1985-14, none of 
the advertisements urged viewers to "Yote Republican" or, for 
that matter, to vote f o r  or against anyone else. The 
advertisements contained no reference at all to any of Baucus' 
potential challengers and did not refer in any way to the 
general election - -  then some five to six months away. 

The Analysis concedes that at least part of the 
advertisements "look like issue advocacy." Id. at 25. In 
fact, the advertisements were exactly what tzy "look like" - -  
legislative advocacy. They accurately described aaucus' 
positions on several specific legislative issues that were 
then before the Senate, criticized Baucus' positions on those 
issues, and urged voters to call Baucus and urge him to change 
his position.2' 
advertisements accurately stated Baucus' position on the 
legislative issues in question. Analysis at 2 4 .  The Analysis 
likewise does not dispute the NRSC's "evidence that the timing 
of the advertisements coincided with Senate floor debates in 
April and May, 1996, on those issues." u. The Analysis 
concedes that the advertisements "ended with calls f o r  action 
involving h a i s l a t  ivg: m, I' j&. , electoraL 
issues, 

The Analysis does not dispute that the 

Although the Analysis does not dispute the NRSC's 

- ' I  The NRSC's initial seepons; contained detailed 
information including the text of the advertisements; the 
timing of the advertis@ments in relation tQ the Senate 
calendar; the accuracy of the advertisements; and the 
financing of the advertisements. Because w e  understand that 
the Analysis does not dispute this evidence, we will not 
repeat it here, although it is incorporated by reference. 
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evidence that its legislative advocacy advertisements 
concerned specific legislative issues actually pending or soon 
to be pending before the Senate, the Analysis also fails to 
recognize its significance. The fact that each advertisement 
discussed bona fide issues currently before or soon to be 
before the U.S. Senate placed the advertisements even more 
squarely within the core First Amendment activity that 
Section 441a cannot limit. 

The primary basis for the Analysis’ conclusion that 
the advertisements were subject to the limits 
of Section 443ha(d), i s  that the advertisements: 

“were critical o f  [Baucuel as an incumbent U.S. 
Senator; they cited his office, referred to him 
as ‘liberal Max Baucus;’ and included negative 
statements about events which occurred during 
his tenure such as salary and tax increases. ID 

Analysis at 2 4 .  

Such characteristics, howeves, cannot convert an 
otherwise clear piece of legislative advocacy into an 
expenditure subject to the Act. , political 
speech, including legislative ad peech” 
protected by the First Amendment. The United States Supreme 
Court has been unwavering in its requirement that any 
definition of expenditures be clear, precise, and limited lest 
it deter the exercise of unregulated speech. As several 
courts have made clear, the oft-rejected “electioneerin 
message” test fails this standard. 
Gfe.  Inc., 479 U.S. at 249.  It is exaetly because the First 
Amendment requires clear, brighc lines that the clastic 
Irelectioneering messagetr test repeatedly fails. 

Second, the characteristics of the advertisements 
cited in the Analysis are each necessary components of 
effective legislative advocacy. A viewer wcsuld have little 
reason call Max Baucus unlese the advertisements “cited his 
office.“ A viewer would also have little basis on which to 
predict Baucus’ vote on upcoming issuea unless the 
advertisements identified h i s  ideology and cited BaucusO 
position on previous, similar issues. And casting such things 
as Baucus’ votes on salary and tax increases in a critical 
light is an important means of persuading viewers that these 
are issues that the viewers should care enough about: to write 
dawn a phone number and call t h e i r  Senator. 
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'The snly other basis of the Analysis' conclusion 
:hat :he ?I%x advertisements were "electioneering" appears t~ 
be an erroneous "controversial advertising campaign report" 
that was prepared and placed in a public file by one of the 
relevision stations t h a t  broadcast one cf che advertisemenrs. 
This repoxt, however, was not prepared by the NRSC or its 
media buyer. Supplemental Affidavit of Dwight Sterling, 1 3 
("Sterling Supp. Aff.") (attached as Exhibit C). Rather, the 
report was prepared by the President and General Manager of 
KRTV with no guidance or direction from the NRSC or its media 
buyer. Id. Upon learning of the General Manager's error, the 
NRSC' s media buyer alerted the Manager to his possible 
mistake. Id. The Manager acknowledged his mistake by 
cancellingTis previous report and preparing a revised report 
that accurately described the purpose of the advertisement - -  
"The passage of the G.O.P. Balanced Budget Proposal. Asks 
viewers to call. Senator Baucus and support  the measure.'& a. 
The Manager's erroneous report is absolutely no indication of 
the MRSC's intent or purpose in preparing, producing, and 
broadcasting the advertisement. 

"electioneering, 'I much less "express advocacy. The 
advertisements therefore do not satisfy the "expenditure1i 
prong of the Commission's two-pronged test. 

In sum, the NRSC's advertisements cannot be deemed 

53. The NRSC Adwartisamentu Were N o t  Coordinated with 
the Brahbsrg Committee. 

The second question is whether the NRSC 
advertisements were made in coordination with the Rehberg 
Committee. 

The Commission's regulations nowhere define 
"coordination." Tine Analysis purports to find a definition 
for coordination within 11 C.F.R. 109.1(b) ( 4 ) .  That 
regulation, however, concerns the level of cooperation, prior 
consent, or consultation that is sufficient to place an 
expenditure outside the scope of an "independent expanditure.Ig 
11 C.F.R. 109.l(b) ( 4 1 ,  which was promulgated under the 
authority of 2 3 . S . C .  5431(17), does & define the level of 
coordination required to render an expenditure subject to the 
limits of 2 U . S . C .  I441a. 11 C.F.R. 109.1 does not even use 
the words "coordinated" or "coordination. N o r  is there any 
reason to suppose that the level of cooperation, consent, or 
consultation that i s  sufficient to render an expenditure "not- 
independent" will be sufficient to render it "coordinated. " 
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The Commission may not simply graft a regulation promulgated 
in the independent expenditure context into an enforcement 
proceeding involving allegedly coordinated expenditures. 

relevant to determining whether an expenditure is subject to 
the limitations of 2 U.5.C. I 4411, the NRSC's legislative 
advocacy advertisements do not meet the standard of 
'icoordinationtt required by that regulation. Under 11 C.F.R. 
109.l(b), an expenditure is "made with the cooperation or with 
the prior consent of, or in consultation with, or a t  the 
request or suggestion of, a candidate or any agent or 
authorized committee of the candidate" where there is 
otarrangement, coordination, or direction by the candidate or 
his her agent prior to the publication, distribution, 
display, ox broadcast of the communication." 11 C.F.R. 
l09.l(bf (4). An expenditura may be presumed to be cooxdinated 
when it is "[b?Jased on infomation about the candidate's 
plans, projects, or needs provided to the expending person by 
the candidate, or by the candidate's agents with a view toward 
having an expenditure made," II C.F.R. 109.1(b) ( 4 )  (i) ( A ) ,  or 
made by or through an officer or agent of the candidate's 
committee, I1 C.F.R. 109.I(b) ( 4 )  (1) (€3) .  

Were, there is no evidence of coordination. To the 
contrary, the NnaSC's initial response emphatically denied any 
such coordination. M S C  Response at 5 and 6 .  Further, the 
Rehberg Csmmittce's Campaign Manager unequivocally stated in a 
sworn affidavit that 'Ithe NRSC's legislative advocacy 
advertisements were not coordinated with the Rehberly campaign 
nor were the Xehberg advertisements coordinated. with the MRSC 
in any way." Affidavit of Mike Pieper, 1 3 .  Although the 
Analysis acknowledges that both the M i S C  and the Rehberg 
Committee denied coordinating the NRSC advertisements, the 
Analysis complains of the NRSC's use of the word ooexecuted.lt 

NaSC Responaa at; 6 (the MRSC advertisements "were not 
executed in conoultation with the Rehherg Committeeoo). 
According to the Analyeis, Ifthe word 'execution' can . . . be 
read ae limiting the  denial only to aspects of t h e  production 
and possibly the content of the advertisements, leaving room 
for consultation on the need for  such advertiaements." 
Puralysis at 22. The m S C  did not intend the word "execution" 
to have such a strained, Limited meaning. Lest there be any 
confusion, however, Mr. Pieper's supplemental affidavit makes 
clear that there was no consultation between the Rehberg 
Committee and the NRSt on the "needR for the legislative 
advacacy adverrisements. Pieper Supp. Aff., 1 5 .  u. The 
sole communication between the NRSC and the Rehberg Committee 

Even assuming arauendo that 11 C.F.R. 109.l(b) is 
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concerning the advertisements of which we are aware came after 
the advertisements were broadcast when the Rehberg Committee 
sought copies of the advertisements and supporting 
documentation so that it could respond to press inquiries 
about the accuracy of the advertisements. a. 

preliminary finding of coordination" appears to be based on 
nothing more than evidence that ( I f  Mr. Rehberg travelled to 
Washington to meet '*with PiaSC officials prior to, or 
simultaneously with, the broadcasts of the NRSC's Baucus 
advertisements" and ( 2 )  "the [NRSC's] silence on the nature 
and content of" these visits. Analysis at 23. This 
"evidence@9 cannot support a preliminary finding of 
coordination. 

information cannot be sufficient to give rise to a presumption 
of coordination. Even assuming that 11 C.F.R. 109.1(b) 
applies (which the N l S C  disputes), for a presumption of 
coordination to arise under that regulation there must be 
evkdence that the  advertisements were If[b]ased on information 
about the candidate's plans,  projects, or needs provided to 
the expending person by the candidate, or by the candidate's 
agents with a view toward having an expenditure made." 11 
C.F.R. 109.l(b) ( 4 )  (i) ( A ) .  Thus, the regulation requires not 

of information, but an 

The Analysis' finding of "evidentiary support far a 

The existence of a mere *'opportunity'* to exchange 

V. w, NO. 9 2 - 0 2 8 4  
orandum granting 

summary judgment). In this ease, there is no evidence that 
any such information actually waa exchanged. 

than the mere ~ppa~tunity for "coardination." Indeed, courts 
have required mere that the mere exchange o f  information to 
prove caordination to further an unlawful objective. Rather, 
courts typically require "*a conseioua commitment to a common 
scheme designed to achieve an unlawful objective.'" MonsiaUS2 

v. 465 U . S .  7 5 2 ,  764 
(19841 ( v. 32ZLaGo. Inc - ,  
637 F.2d 10.5, 1.11 (3d Cir. 1980)). In Light of these 
decisions and the Supreme C o u ~ t ~ s  decision in QJ&~&Q 
-, a presumption of coordination based on nothing 
other than the mere opportunity f a t  the exchange Qf 
infomation would be unconstitutional. Accordingly, the EJRSC 
disputes the validity of 11 C.F.R. 109.l(b) ( 4 )  (i) ( A ) ,  even if 
(contrary to fact) the Analysis had applied it properly. 

Courts in similar contexts also have required more 
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Further, the Analysis' interpretation would produce 
an unreasonable presumption of coordination in the case of 
virtually any legislative advocacy disbursement by a national 
political committee. Every Democratic and Republican Member 
of Congress - -  including Senator Baucus - -  is a member of his 
or her party's Senatorial or Congressional Campaign Committee. 
Every Democratic or Republican Member of Congress meets - -  
often frequently - -  with other members of his or her 
Senatorial or Congressional Campaign Committee. Such meetings 
are, however, nothing more than Itgeneral descriptions of party 
practice" and "do not refer to the advertising campaign at 
issue here or to its preparation.lI I16 S.Ct. at 2315 (Breyer, 
J.). Just as that Supreme Court recently rejected "general 
descriptions of party practicell as a basis for imposing a 
general presumption of coordination, the mere fact of a 
meeting between a candidate and his party's Senatorial or 
Congressional Campaign Committee cannot be a sufficient basis 
for a preliminary finding of coordination. 

supported by Commission precedent. Advisory Opinion 1984-30 
did not involve mere "meetings" or "opportunities. It Instead, 
It involved a multi-candidate committee that concededly 
"cooperated, consulted, and communicated, with the candidates 
and their committees on carnaaian StratBW an d needs with 
respect to the 1984 primary elections and [the multi-candidate 
political committee's] in-kind contributions." Advisory 
Opinion 1984-30, 1 Fed. Election Camp. Fin. Guide (CCH), 
f 5775, at 11,092. The in-kind contributions included the 
"donation of time of [the committee's$ staff" and "the 
provision of political consulting services by a third party." -- Id. In this case, there is no evidence that the NRSC 
"cooperated, consulted, and communicated, with the candidate 
[or his committee] on campaign strategy and needs." Nor is 
there any evidence that the NRSC contributed staff to the 
candidate's committee or contributed political consulting 
services by a third party. 

content of Mr. Rehbexg's contacts with the MZSC," Analysis at 
2 3 ,  give rise to a presumption of Coordination. First of all, 
the statement is not accurate. Far from being 'esilent" on the 
issue, the NRSC stated, for example, that "The Rehberg 
Committee had no prior knowledge of, and w[aal not asked to 
consent to, the PJRSC's own legislative advocacy program." 
NRSC Response at 5 .  Moreover, the Analysis' 
mischaracterization of the NXSC's response would be at most 
relevant to the question whether a presumption of coordination 

Further, the Analysis' interpretation is not 

Nor can the NRSC's "silence on t h e  nature and 
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has been rebutted once that Dresumation has arisen. It cannot 
be relevant to the question whether the presumption should 
arise in the first place. Otherwise, the presumption of 
coordination would arise from nothing other than the fact that 
candidates - -  including virtually every incumbent Member o f  
Congress - -  meet with other members or staff of their 
Senatorial or Congressional Campaign Committees. Such an 
automatic presumption would be invalid under Colora do 
Reaublican - -  "An agency's simply calling an independent 
expenditure a 'coordinated expenditure' cannot (for 
constitutional purposes) make it one.'' 116 S.Ct. at 2319 
(Breyer, J. ) ; see a 1sQ 116 S.Ct. at 2321 (Kennedy, J. 
concurring in the judgment and dissenting in part).$/ 

1v. co~~kswsIo%J 
Because the advertisements in question do not 

satisfy either prong of the Analysis' two-pronged test, they 
were not "coordinated expenditures" and did not place the NRSC 
in violation of 2 U . S . C .  § 441a(d). Similarly, the NRSC did 
not violate 2 U . S . C .  I 434(b) by failing to report the 
disbursements as "coordinated expenditures." Further, the 
NRSC did not violate 2 U . S . C .  4 441b by paying €or its 
legislative advocacy advertisements, in part, with non-federal 
funds. 

For the foregoing reasons, the NRSC respectfully 
requests that the Commission find no probable cause to believe 

There is also no evidence whatsoever that the  NRSC's 
legislative advocacy advertisements were made by or through an 
officer or agent of the &&erg campaign. Indeed, t he  
Analysis does not make any attempt to justify its preliminary 
finding of coordination based on the crateria set  forth in 11 
C.F.R. 109.l(b) ( 4 )  (i) ( a ) .  
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t h a t  t h e  NRSC v i o l a t e d  any provision of t h e  Federal. Election 
Campaign A c t ,  and close the file in this matter. 

I f  you have any questions about t h i s  response, 
please contact Bobby R. Burchfield at (292 )  662-5350. 

Sincerely, 
A 

Bobby R. Burchfield 
Michael A.  Dawson 

Craig M. Engle 
NaSC General. Counsel 

Of Counsel 



A 





i: 



. *  d 

P .  0 4  

. . .. . .. . . .- - 





i 
.. 
i. 
L: 
;.. 

j: 



443T i  38 



l 

~ .. 

i - B  



d 

I 

. .  . .  
! 



a 

t 
I .  



4 
r 



C i t y  OS Alexandria 1 
J In re: MUR 4378 

Comaonwealth of Virginia 1 

Dwight Stexling, first being d u l y  sworn, deposes and 

says : 

1. My name is Dwight Sterling. I am President of 

Multi Media Services Corporation, which is a creative 

consulting and media buying firm that has served many 

political committees across the country, including tne 

National Republican Senatorial Committee ( "the NRSC") . Unless 

otherwise specified, I have personal knowledge of the facts 

set forth in this affidavit. 

2 .  During the 1996 election cycle, I was retained 

by the NRSC to provide creative consulting and media buying 

services to the NR%C. These included media buying f o r  the 

NRSC'a legislative advocacy advertisements in Montana. 

3 .  One of the television stations with which I 

placed the W C ' e  Isgialative advocacy advertisements was t<RTv 

in Great Falls. Hontana. As I later learned, KRTV prepared a 

"cantrsvereial advertising campaign report" regarding one of 

these advertisements. This report was not submitted by me or 

the EaRSC to KKlX. Rather, the report was prepared entirely by 

TCB'M s taf f .  In fact, I believe the report was prepared by the 

President and General Manager of KRTV, William L. Preston. 



- 2 -  

KRTV prepared the report with absoluteiy no guidanc5 3r 

direction from me or. to m y  knowledge, anyone .:om t h e  NRSC. 

4 .  The original report described the 

advertisements as "selevision ads for: The defeat =f Sena to r  

Max Baucus on his re-election campaign for 1996." ! A  c p y  3 f  

the original report is attaehed as Exhibit A to thls 

Affidavit.) As soon as I became aware that the station 

manager had incorrectly described the purpose of the 

advertisement, I contacted him and called his attention to the 

report. Mr. Preston acknowledged that the report was 

erroneous by cancelling the report and replacing it with a 

revised report. Fax cover sheet from Bill Preston to 

Dwight Sterling, May 2 4 ,  1996 (attached as Exhibit B). This 

revised report accurately described the purpose of the 

advertisement: "The passage of the G.O.P. Balanced Budget 

Proposal. Asks viewers to call Senator Baucus and support the 

measure." (Attached as Exhibit C . )  

The above is true and correct to the best of my 

knowledge. information and belief. 


